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Town of Swanzey, New Hampshire 

Swanzey Zoning Board of Adjustment 
Meeting Minutes – September 17, 2018 

 
 
A meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:00 p.m. by Chair 
Keith Thibault. Present were Chair Thibault, Jane Skantze, Bill Hutwelker, Bryan Rudgers, Alternate Adam 
Mulhearn and Beverly Bernard, Recording Secretary.  Also present was Interim Director of Planning and 
Community Development, Carol Ogilvie, and new Director of Planning and Economic Development, 
Matthew Bachler. Bernard called the roll and read the agenda for the meeting. 
  
Absent:  Bob Mitchell, Alternate Marty Geheran, Alternate Eric Kallio, and Alternate Shane Bryant 
 
Others Present:  Dave Bergeron from Brickstone Land Use Consultants, LLC, Code Enforcement Officer 
Mike Jasmin, Debbie and David Johnson, David Gale and James Fleury. Town Administrator Michael 
Branley was present to introduce Bachler as the new Director of Planning & Economic Development. 
 
MINUTES:   

• The Minutes for Meeting July 16, 2018 were considered and motion was made by Mulhearn to 
approve them. There was a second by Thibault and no further discussion. All were in favor. 
Motion passed.  

• The Minutes of Meeting of August 20, 2018 were considered. Motion was made by Hutwelker 
to approve the Minutes of August 20, 2018.There was a second to the motion by Skantze and no 
further discussion. All were in favor. Motion passed. 

 
PUBLIC HEARINGS 
Variance 
David and Debbie Johnson request a variance from Section XI,B.1. and Section VIII, C. to replace a 
nonconforming house within the Shoreland Protection District and Section IV, a.3 to locate a new house 
within the required 20-foot side setback on property located at 139 West Shore Road, shown at Tax Map 
46, Lot 8 in the Rural Agricultural and Shoreland Protection Districts. 
 
The Chair seated himself, Hutwelker, Skantze, Rudgers and Mulhearn for Mitchell. 
 
Public hearing opened at 7:04 pm 
 
Discussion: Ogilvie informed the Board that the applicants seek permission to demolish an old camp on 
Swanzey Lake and build a new house. The proposal needs a variance because both the lot and the camp 
are non-conforming; the structures are within the protected shoreland; and the new house would not 
meet the setback on one side.  Ogilvie said she received no concerns from Department Heads. 
 
Debbie Johnson explained that the current house is built on a stone foundation and there is evidence of 
termites.  She said she and her husband wish to demolish the old building and build a new one further 
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back from the shoreline.  There are two buildings on the site which they would tear down and build a 
single house. 
 
Jasmin spoke about an open ditch that runs beneath the house.  He said the foundation is old and these 
are two old camp buildings that were merged. Rudgers asked about the plan for the ditch. Jasmin said 
the road elevation and the lake elevation are virtually the same and the ditch is a drainage ditch. 
Solution will be a culvert to accommodate the flow of water. 
 
Johnson addressed the criteria: 

1. Property will increase value and therefore is not contrary to public interest. 
2. The building will be more conforming to existing building code – Hutwelker confirmed it will be 

built to code. 
3.  Investing in the Town and desire to improve the property while being more compliant. 
4. Will increase value to rid the neighborhood of rundown buildings – also two neighbors wrote 

letters in favor of the proposal. 
5. Special conditions – safety concerns and ability to use the property in the future, the current 

location is on the shoreline and the new building will be moved back from the water. Proposed 
use is a 3-season recreational property being updated for use. 

 
Hutwelker asked about characteristics of the lot and asked if it is significantly smaller than the 
neighboring properties and the property owners agreed. 
 
Thibault asked about the shed on the property.  Mr. Johnson said they plan to remove the shed to 
provide more clearance to the property for the house.  Mulhearn asked about the size of the lot as 
compared to the neighboring lot and was told Lot 9 is 7,405 square feet and  Lot 7 is 26,136 while Lot 8 
is only 4,650 square feet.  Johnson also noted that the neighbors’ homes were renovated relatively 
recently.  
 
Thibault asked about there being a second floor.  David Johnson said there will be a loft upstairs and will 
be one bedroom and one bath.  The loft will not cover the entire first floor. 
 
Rudgers asked Jasmin if the current structure is unsafe and Jasmin agreed. 
 
Thibault asked for additional questions and comments and there were none. 
 
Public hearing closed at 7:19 p.m. 
 
Thibault asked if it was the desire of the Board to take the sections one by one or handle all the items at 
one time. There was a discussion about the neighboring properties having obtained a variance in the 
recent past. Jasmin said he remembers the smaller home renovation was within the last 4.5 years and 
they obtained a variance.  Jasmin said the larger home wanted an apartment over the garage and that 
got denied.  The Board members agreed to take all the items together. Ogilvie said there is a need for 
the State of New Hampshire Department of Environmental Services (DES) to comment.  Since the 
Johnson’s wished to comment on the DES situation the Chair asked the Board if they wished to re-open 
the public hearing. 



 
Town of Swanzey Zoning Board of Adjustment  Approved Minutes 
September 17, 2018 
Page 3 of 8 
 

 
Motion was made by Rudgers to reopen the public hearing, second by Mulhearn. All were in 
favor. Motion passed. 

 
Public hearing re-opened at 7:24 pm 
 
David Johnson said they had requested from DES a Permit by Notification but DES informed them that 
because they are trying to move the home back, they need a full Shoreline Permit. Thibault determined 
that the Board can eliminate consideration of item #4 included in the staff report related to RSA 483-B 
since this is a State Statute. He noted that compliance with RSA 483-B  is a DES issue and permit to build 
cannot be issued without a Shoreline Permit from DES. 
 
Public hearing closed at 7:26 pm 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 

Members said:  yes – Hutwelker said the current building is unsafe for use – Rudgers said yes a new 
building would increase the property values. Skantze said yes and Mulhearn yes, Thibault said yes 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Rudgers said yes for same reasons as above and the new building will increase the 
setback from the front and side. Hutwelker, Skantze, Mulhearn and Thibault agreed. 
 

3. Would the granting the variances do substantial justice? 
Members said:  Mulhearn said yes since the adjoining properties are larger in size. Thibault said yes 
because of the safety issues. Mulhearn also said yes and added the proposed structure is within the 
scope of the neighborhood. All the rest agreed. 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  Mulhearn there is no evidence of lowering property values. Skantze said it would 
increase property value, the rest agreed. 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:   Hutwelker said yes because it is the smallest lot in the area. Rudgers, Mulhearn, 
Skantze, Thibault all agreed.  Thibault added it is a safety issue. 
 
a. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
ordinance and the specific application of the provision to the property?  Members said: all 
agreed. 
 

b. Are the proposed uses a reasonable one?  Members said:  All said yes 
 

6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist 
if, and only if: Owing to the special conditions of the property that distinguish it from other properties 
in the area the property cannot be reasonably used in strict conformance with the ordinance, and a 
variance is necessary to enable a reasonable use of the property 
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The Chair entertained a motion to grant the request of David and Debbie Johnson based on the 
responses to the Checklist.  
 

Motion was made by Mulhearn to grant the request of David and Debbie Johnson for a variance 
from Section XI, B.1. and Section VIII, C to replace a nonconforming house within the Shoreland 
Protection District and Section IV, A.3 to locate a new house within the required 20-foot side 
setback on property located at 139 West Shore Road, shown at Tax Map 46, Lot 8 in the Rural 
Agricultural and Shoreland Protection Districts. There was a second by Skantze and no further 
discussion. All were in favor. Motion passed. 

 
Variance 
David Gale requests a variance from Section VII, Article E.1 to permit a new septic system to be located 
75 feet from a wetland instead of the required 125 feet on property located at 647 & 649 West Swanzey 
Road, shown at Tax Map 73 Lot 26, and in the Business District. 
 
The Chair seated himself, Skantze, Hutwelker, and Rudgers and Mulhearn for Mitchell. 
 
Public hearing opened at 7:33 pm 
 
Discussion:  Bergeron displayed a plot plan showing the location of the building and surrounding 
wetlands and the well location. The wetlands are such that there is no physical location where the septic 
system can be located and be within the 125 foot setback from wetlands. He said the existing leach field 
is inadequate to serve the number of users that could occupy the building. The owner would like to 
place a new leach field on the property in a different location that would meet the requirements for the 
State of New Hampshire and which would be an upgrade from what is there now. Rudgers asked about 
the existing septic system. Bergeron said it is behind the building and it is only 45 feet from the 
wetlands.  Jasmin added that the owner put a lot of time and money into the building to improve it but 
he couldn’t meet the capacity because of the septic system. He said there is no place for the existing 
system to be improved.  Bergeron said the owner has to pump the septic system at least once a year, 
and because of his due diligence the system hasn’t failed.  
 
Bergeron responded to the criteria for granting a variance: 

1. Granting the variance is not contrary to public interest – the existing system is too close to the 
wetlands and new system would be 75 feet from the wetlands as opposed to the existing 
distance of 45 feet.  It is more conforming than the existing system. 

2. Spirit of the ordinance – He said it is within the spirit of the ordinance because moving it further 
away from the wetlands is in keeping with the ordinance which is designed to guard water 
quality. 

3. Substantial justice – physically impossible to meet 125 setback – granting the variance would 
allow the owner to be able to use the building and have it fully rented. 

4. Impact on property values – Bergeron said that having a system not meeting requirements is a 
detriment today.  Having tenants in there will help improve the surrounding area. 

5. Special conditions – Bergeron said the wetlands which are on both sides of the property create 
special conditions. He said the existing system was installed in the1960’s prior to Town’s newer 
regulations. Size of the lot is rather large, but it is mostly wetlands. 
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He continued saying the intent of the ordinance is to protect surface and ground water – and by moving 
the septic system out, the wetlands are more protected than they are now.  The 125 foot setback would 
not allow a new system to be placed on the property if a variance is not granted. 
 
Reasonable use was addressed. Bergeron said the property is surrounded by wetlands and there is no 
place on the property where you can put a new system and it is reasonable to allow the property owner 
to have reasonable use of his property. Allowing 75 foot setback would make the property more 
conforming and allow the property to be used. 
 
Mulhearn asked about and was confirmed by Bergeron that if this system were to fail a new septic 
system would need to be built and the only place to build it would be where Bergeron has indicated the 
owner wishes to build it today.   
 
Ogilvie said there were no concerns from Department Heads and Jasmin said if the septic system failed 
today then the plan in place would be the one proposed. 
 
Thibault asked for additional questions and comments and there were none.  
 
Public hearing closed at 7:46 p.m. 
 
Hutwelker commented that the 125 foot setback ordinance of the Town of Swanzey does create an 
onerous burden on some existing properties. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 

Members said:  All said yes – Thibault said considering the age of the system it would not be in the 
public’s interest to allow to continue as is. 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Hutwelker said yes because the goal is to prevent contamination and to protect the 
public health. Rudgers said yes, and it would allow the property owner full use of his property.  All 
the others said yes 
 

3. Would the granting the variances do substantial justice? 
Members said:  Yes – Skantze; Mulhearn said yes and it puts the septic system further away from 
the wetlands – all the others said yes 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said: Mulhearn said there is no evidence this would diminish property values – all said 
yes. Rudgers said the property has been vacant in the past and to fill it would probably increase the 
value of the area. 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:    Hutwelker said yes given wetlands on both sides, Rudgers said yes, Skantze yes, 
Mulhearn yes, Thibault yes 
a. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
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ordinance and the specific application of the provision to the property?  Members said: All 
agreed 
 

b. Are the proposed uses a reasonable one?  Members said: All said yes 
 

6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, 
and only if: Owing to the special conditions of the property that distinguish it from other properties in the 
area the property cannot be reasonably used in strict conformance with the ordinance, and a variance is 
necessary to enable a reasonable use of the property 

 
The Chair entertained a motion to grant the request of the David Gale based on the responses to the 
Checklist.  
 

Motion was made by Skantze to grant the request of David Gale for a variance from Section VII, 
Article E.2 to permit a new septic system to be located 75 feet from a wetland instead of the 
required 125 feet for property located at 647 & 649 West Swanzey Road, shown at Tax Map 73 
Lot 26 and in the Business District. Rudgers noted the Town’s self-imposed ordinance has 
created this situation. There was a second by Rudgers and no further discussion. All were in 
favor. Motion passed. 

 
Variance 
James Fleury requests a variance from Section XI, B. 1 to add a deck to a residence that does not meet 
current setback requirements on property located at 20 Waters Edge, Tax Map 18 Lot 113 in the 
Residence District. 
 
The Chair seated himself, Hutwelker, Skantze, and Rudgers and Mulhearn for Mitchell. 
 
Public hearing opened at 7:55 pm 
 
Discussion:  Bachler said he received no comments from Department Heads. Mr. Fleury wants to add a 
deck on south and east side. Setback from road is the problem. He said the property meets the 
requirement from the side and back. Fleury said the house will be used as a single family. The building is 
non-conforming because of the setback to the road.  Hutwelker asked if the walkway follows the 
direction of the proposed deck. Fleury said it is a brick walk that has been covered with dirt. The 
property is in tough shape. Jasmin said the deck is barely off the ground.  He said that if it were a patio it 
would not need a variance and would simply be considered landscaping.  
 
Jasmin said the property has been in bad shape and Jasmin said he is happy to have Mr. Fleury fixing up 
the property.   Hutwelker asked if Fleury was sure about the size of the deck he wants and Fleury 
confirmed the size. He said he wants the deck in order to protect new flooring in the house from dirt 
that could be tracked in from outside. 
 
Jasmin said this property was formerly used as an illegal multi-family.   
 
Thibault asked for additional questions and comments. 
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Thibault asked Fleury if he considers this property being unique in some way.  Fleury said the property is 
more run-down that other properties.  Fleury added that there is a slope down in the back, so there is 
full access to the basement.  He said the lot is a small lot and has a dip.  Jasmin said the land drops on 
the right side.  He added there is a drainage ditch for the Town that cuts the property in half and the 
other side is wet.  Jasmin added that the house and little walk out area is the maximum useable space. 
Jasmin said the drainage ditch comes from left rear corner and comes around the right side and it 
borders the yard.   
 
Public hearing closed at 8:08 p.m. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 

Members said:  Mulhearn said yes – he said denial would not benefit the public interest. Hutwelker 
said yes that given this is only the location the house can be placed because of the wetlands. All the 
others said yes 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Hutwelker said yes because a deck is a minor structure and it is not encroaching on 
the front setback. The others agreed. 
 

3. Would the granting the variances do substantial justice? 
Members said:   Rudgers said yes to the home owner and to the surrounding properties in order to 
allow him to utilize his property.  All agreed. 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  Skantze said yes, he is improving property values, Mulhearn said yes, there is no 
evidence that other property values would be diminished. The others agreed. 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:   Hutwelker said yes given the significant drop off to the rear and the impact of the 
Town’s drainage and the ordinance made it non-conforming after it was built.  All agreed. 
 

a. Owing to the special conditions of the property that distinguish it from other property in 
the area, there is not a fair and substantial relationship between the general public 
purpose of the ordinance and the specific application of the provision to the property?  
Members said:  All agreed. 

 
b. Are the proposed uses a reasonable one?  Members said:  All said yes 

 
If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, 
and only if: Owing to the special conditions of the property that distinguish it from other properties in the 
area the property cannot be reasonably used in strict conformance with the ordinance, and a variance is 
necessary to enable a reasonable use of the property 

 
The Chair entertained a motion to grant the request of the James Fleury based on the responses to the 
Checklist.  
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Motion was made by Rudgers to grant the request of James Fleury for a variance from Section 
XI, B. 1 to add a deck to a residence that does not meet current setback requirements on 
property located at 20 Waters Edge, Tax Map 18 Lot 113 in the Residence District. There was a 
second by Mulhearn and no further discussion. All were in favor. Motion passed. 

 
DISCUSSION/OTHER BUSINESS 
Former Knotty Pine Property 
Bergeron spoke about the former Knotty Pine property.  Buildings were torn down because of fire. 
Survey determined an issue with the rear boundary.  The building layout goes over the property line. 
Behind the building there is a right-of-way and not known who owns it or its status.  He said the Pappas 
family said they own to the middle line of the road but there is no evidence to be found to support that 
as of now.  Building burned down in January.  He said he wanted the Board to be aware of why there is a 
delay in rebuilding.  Bergeron said the owners are trying to determine what they own. The concern is 
that a year is going to elapse in January.  He said the owners have spent $30,000 to clean up the site and 
are trying to develop the land.  Bergeron said they may come to the Board to ask for an extension on the 
timing for re-development. Bergeron said when the State moved State Route 10, that may have 
impacted the boundary lines.  Thibault suggested that Bergeron keep in touch with the Board and 
Bachler. Rudgers asked what is planned and Bergeron said the owner is thinking about indoor mini-
storage.  Skantze asked if there were houses behind the property.  Bergeron said there is a house and a 
shed behind the property. The Board thanked Bergeron for bringing it to the attention of the Board. 
 
Thanks to Carol Ogilvie 
Jasmin said that he was concerned when former Director of Planning & Economic Development Sara 
Carbonneau retired. However, Ogilvie, from the very first minute, jumped in and helped. He went on to 
say Ogilvie and has been an incredibly efficient and cheerful presence and she will be missed. Ogilvie 
said it was her pleasure to work with Jasmin and the Town of Swanzey. 
 
ADJOURNMENT 
Motion to adjourn was made by Skantze, seconded by Mulhearn and all were in favor. Motion passed.  
Adjournment occurred at 8:25 p.m. 
 
Respectfully Submitted, 

 
 
Beverly Bernard, Recording Secretary 


